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AN ACT to repegi 30.01 (6b), 30.02, 30.025, 30.03 (title), 30.03 (3), 30.10 (title)

and (1) to (3), 30.10 (4) (title), 30.10 (4) (c), 30.105, 30.12 (3) (d), 30.12 (4) (title),
(8), 30.126 (10) (title), (a) (title) and (b) (title), 30.13 (3) (title), 30.13 (6)
(title), 30.14 (title), 30.14 (1) (title), 30.15 (title), 30.15 (1) (title), 30.18 (3) (ﬁtle)
and (a) (title), 1. and 2., 30.18 (3) (a) 4., 30.18 (3) (b), 30.18 (9), 30.19 (1m) (c) and
(d), 30.19 (2) (intro.) and (a) to (d), 30.19 (2) (f), 30.19 (3) (title), 30.19 (3) (b),
36.195 (4) and (7), 30.20 (1) (c) 1., 30.2035, 30.21 (3) (b) and 30.292; to
renumber 30.01 (1b), 30.01 (1m), 30.01 (1t), 30.01 (3e), 30.01 (3m), 30.01 (3s),
30.01 (6d), 30.01 (7m), 30.01 (9), 30.01 (10), 30.10 (4) (d), 30.103, 30.11 (title),
30.11 (6), 30.12 (3) (bt) 1. to 8., 30.12 (3) (bt) 9., 30.12 (4) (d), 30.121 (title), (2)
and (3), 30.121 (3g), 30.121 (3m), 30.121 (3r), 30.121 (5) and (6), 30.121 (7),
30.1255, 30.13 (6), 30.133, 30.14 (1), 30.15 (1) (1ntro ) and (a) to (c), 30.15 (3),
30.16, 30.18 (6) (d) (title), 30. 2037 30.205, 30.21 (title), (1), (2) and (3) (title),
30.21 (3) (a), 30.24, 30.25, 30.26, 30.265, 30.27, 30.275, 30.277, 30.29, 30.294,
30.298 (title), 30.298 (4), subchapter III (title) of chapter 30 [precedes 30.30],
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30.32, 30.33 and subchapter IV (title) of chapter 30 [precedes 30.40]; Zo
renumber and amend 30.015, 30.027, 30.03 (2), 30.03 (4) (a), 30.03 (4) (b),
30.05, 30.056, 30.06, 30.07 (title), 30.07 (1) (a), 30.07 (1) (b), 30.07 (2), 30.10 (4)
(a), 30.10 (4) (b), 30.11 (1) to (4), 30.11 (5), 30.12 (3) (bt) (intro.), 30.12 (4) (a),
30.12 (4) (b), 30.12 (4) (), 30.12 (4) (e), 30.12 (4) (), 30.12 (4m), 30.12 (5), 30.121
(4), 30.122, 30.123 (1), 30.124, 30.126 (title) and (2) to (9), 30.126 (10), 30.13 (3),
30.131, 30.14 (2), 30.15 (1) (d), 30.18 (3) (a) 3., 30.18 (6) (b), 30.18 (6) (c), 30.18
(6) (d), 30.18 (8), 30.19 (1) (intro.), 30.19 (1) (a), 30.19 (1) (b), 30.19 (1) (c), 30.19
(2) (e), 30.19 (3) (a), 30.19 (4), 30.195 (3), 30.196, 30.20 (1) (c) 2.,'30.20 1) () 3.,
30.20 (1) (d), 30.20 (2) (c), 30.202, 30.2025, 30.2026, 30.203, 30.204, 30.206,
30.207, 30.28, 30.298 (1), (2) and (3), 30.298 (5), 30.30, 30.31, 30.34, 30.35, 30.37
and 30.38; to amend 25.29 (1) (a), 28.11 (12), subchapter II (title) of chapter 30
[precedes 30.035], 30.12 (title), 30.12 (1) (intro.), 30.12 (1) (a), 30.12 (1) (b), 30.12
(3) (bn), 30.12 (3) (c), 30.123 (title), 30.123 (2), 30.123 (3), 30.123 (4), 30.13 (title)
and (1) (intro.), (b) and (c), 30.13 (1m) (intro.) and (b), 30.13 (4) (b), 30.13 (4) (c),
30.135 (1) (a) (intro.) and 2., 30.135 (2) (a) and (4), 30.18 (2) (a) (intro.), 30.18
(2) (b), 30.18 (4) (title), 30.18 (4) (a), 30.18 (4) (b), 30.18 (5) (a) (intro.), 30.18 (5)
(a) 1., 30.18 (5) (a) 2., 30.18 (5) (b), 30.18 (6) (title), 30.18 (6) (a), 30.18 (6m) (a)
(intro.), 30.18 (6m) (a) 1. and 2., 30.18 (6m) (b), 30.18 (6m) (c), 30.18 (7), 30.19
(1m) (intro.), 30.19 (1m) (a), 30.19 (1m) (b), 30.19 (1m) (e), 30.19 (5), 30.195 (1),
30.20 (1) (a), 30.20 (1) (b), 30.20 (2) (title), (a) and (b), 60.782 (2) (d), 66.0133 (3),
281.35 (1) (b) 2., 281.35 (4) (a) 1., 281.35 (4) (b) (intro.), 293.65 (2) (a) and 293.65

(2) (b); to repeal and recreate subchapter I (title) of chapter 30 [precedes

30.01], 30.12 (2), 30.12 (3) (a) (intro.), 30.12 (3) (b), 30.12 (5) (title), 30.18 (5)

(title), 30.195 (2) and 30.20 (1) (title); and Zo create 30.01 (1h), 30.01 (1hm),
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30.01 (1mp), 30.01 (1ng), 30.035, 30.04, 30.08, 30.12 (1m), 30.12 (3) (a) 9., 30.12

(3) (br), 30.12.(5) (a), 30.123 (6), 30.18 (1) (intro.), 30.18 (1) (b), 30.18 (2) (a) 3.,

30.18 (2) (c), 30.18 (3m) (intro.), 30.18 (3m) (b), 30.18 (4) (am) 1. and 2., 30.18

(5) (2) 1m., 30.18 (5) (a) 3., 30.18 (6) (cm) 3., 30.18 (6) (cm) 3., 30.19 (1b), 30.19

(3b),- 30.19 (4) (a), 30.213 (title), 30.215, 30.243 (3) (c), 30.245, 30.253, 30.263
(title) and (1) (title), 30.266 (1) (intro.), 30.323 (title), 30.327 (title), 30.341 (title)

and 30.341 (1) of the statutes; relating to: recodification of chapter 30

[****NOTE more to be added later].
‘ N .. 3 .5 | nalysis by the Legislative Reference Bureau
‘I . - ]

—_—T ] PREFATORY NOTE: This bill contains the final recommendation of the joint legislative

Q\(‘- Yo L9 ) . council’s special committee on navigable waters recodification. The special committee

was charged by the joint legislative council with recodifying ch. 30, in order to update

language and make technical corrections in ch. 30. The special committee determined
that the following portions of ch. 30 merit recodification:

— Subch. I (definitions)

— Subch. II (regulation of structures, deposits, dredging, and other activities that
affect navigable waters)

— Subch. V (boating)

This bill creates a new subch. VI for penalties and enforcement provisions that
apply to the entire chapter.

The other 2 subchapters in ch. 30 are not recodified. This bill relocates subch. ITI
(harbors) to make room for the renumbered provisions in subch. II, but makes no other

© changes in either subch. III (harbors) or subch. IV (Lower Wisconsin State Riverway).
* The changes made by this bill to current statutes are described in detailed

notes throughout this bill. In addition, the report to the legislature regarding this bill
contains background information, a summary of special committee discussions, and a
bibliography of information prepared for and submitted to the special committee. The
remainder of the prefatory note contains a brief summary of the key provisions of this bill.

NAVIGABLE WATERS REGULATION
The bill: : )
S o J—

Reorganizes all of the statutes that provide for permits or approvals under subch.
II of ch. 30, so that these statutes are in a consistent format, use consistent termmology
and have consistent decision-making standards where appropriate.

Requires the department of natural resources (DNR) to develop and make publicly
available maps and data that show the results of its determinations of navigability.

Directs the DNR to develop rules that describe the methods it uses for making
determinations of navigability.

Requires DNR to promulgate rules that describe the public interest and public

- rights and the rights of riparian owners for purposes of decisions to approve or deny

permits and approvals affecting navigable waters under subch. II of ch. 30.
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Codifies the supreme court cases that set forth the kinds of evidence that can be
used to determine if a lake or stream is navigable.

Modifies provisions regarding farm drainage ditches to provide an exemption from
regulation, rather than an exemption from the definition of “navigable”, and clarifies the
exemption so that it only applies to projects for an agricultural purpose.

Creates a procedure to request a hearing if the DNR issues an order modifying or
rescinding a permit or contract.

Authorizes DNR to issue a permit for a deposit in navigable waters if, among other
things, the deposit will promote public rights and interests in navigable waters.

Authorizes additional “short form” permits to simplify the approval process for
several of the permit statutes.

Modifies the current notice and hearing process by allowing the DNR to issue a
denial directly after receiving a complete permit or contract application.

Requires a person who wishes to challenge a permit or contract in a contested case
hearing to make a more detailed showing of the facts and legal standards that support
the objection, and requires DNR to find that those facts raise a reasonable doubt that the
project, as proposed, complies with the applicable standards in subch. II.

Authorizes mediation between the applicant and persons with an interest in a

permit or contract if the applicant, DNR and the other interested parties agree to this
process.

STATE BOATING REGULATION

The bill:

Eliminates the authority of DNR to change statutory regulations by
administrative rule in order to conform to federal regulations; and requires DNR to
submit legislation to conform statutes to federal regulations.

Consolidates and -makes consistent the provisions regarding equipment and
operation of patrol boats.

Updates references to activities that involve being towed behind a boat.

Updates federal cross-references that are incorrect, and adds federal
cross—references where current statutes have a nonspecific reference to federal law.

Extends the current prohibition on retail sale of a boat made in this state that does
not comply with noise limits so that this prohibition also applies to retail sale of boats
made elsewhere. _

Creates a statutory exemption from the requirement to carry a personal flotation
device for racing shells, sculls, kayaks and canoes, to duplicate the current exemption in
federal law.

Authorizes but does not require that a parent or guardian be liable for a minor’s
actions in boat operation; violations by a minor are currently deemed to be a violation by
the parent or guardian.

Permits operation of a boat within 100 feet from a skin diver’s flag or swimmer if
there is not sufficient room beyond 100 feet from the flag to maneuver, but boat operation
may not exceed slow—no—wake speed.

LOCAL BOATING REGULATION
The bill:

Authorizes a town, village, or city to enact boating ordinances of clearly local
concern, even if another local governmental unit (county, lake district, or town sanitary
district) has adopted an ordinance applicable to the same lake or stream.

Expands county authority so that a county may enact boating ordinances for an
inland lake if authorized to do so by the towns, villages, or cities surrounding the lake or
if those towns, villages, or cities do not enact a boating ordinance.

Provides that counties may enact boating ordinances for outlying waters
contiguous to the county.
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Lists state boating regulations that require strict conformity in local ordinances
and sets standards for other local ordlnances which are required by statute to be
consistent with state regulations.

Expands the scope of DNR review so that it applies to all local boating ordinances.
Authorizes a sheriff or a town, village, or city to issue emergency regulations

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 25.29 (1) (a) of the statutes is amended to read:

25.29 (1) (a) Except as provided in ss. 25.293 and 25.295, all moneys accruing
to the state for or in behalf of the department under chs. 26, 27, 28, 29, 169, and 350,
subchs. I and VI of ch. 77, and ss. 23.09 to 23.31, 23.325 to 23.42, 23.50 to 23.99, 30.50
t0-30-55 30.578, 70.58, 71.10 (5), 71.30 (10), and 90.21, including granfs received froxh
the federal government or any of its agenciesA except as otherwise provided by law.

SECTION 2. 28.11 (12) of the statutes is amended to read:

28.11 (12) ENFORCEMENT. If at any time it appears to the department that the
lands are net being managed in aeccordanee-with violation of this section it, the
department shall so advise the county forestry committee and the county clerk. If
the condition persists, the department may proceed against the persons responsible
for sueh—neneemphanee—nmder—s—?;@-@&@-) the possible violation by ordering a hearing
under ch. 227. The department may regugst that the hearing examiner issue an

order directing the responsible persons to perform or refrain from acts in order to

fully protect the county forest lands. If any person fails or neglects to obey an order,

the department may request the attorney general to institute proceedings for the

enforcement of the order in the name of the state. The proceeding shall be brought

in the manner and with the effect of proceedings under s. 111.07 (7). No penalty may

be imposed for violating a hearing examiner’s order under this subsection, but the
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SECTION 2

violation of a judgment enforcing the order may be punished in civil contempt
proceedings. o

SECTION 3. Subchapter I (title) of chapter 30 [precedes 30.01] of the statutes

is repealed and recreated to read:

CHAPTER 30
SUBCHAPTER I

DEFINITIONS
SECTION 4. 30.01 (1b) of the statutes is renumbered 30.18 (1) (a).
SECTION 5. 30.01 (1h) of the statutes is created to read:
30.01 (1h) “Contested case” has the meaning given in s 227.01 (3).
SECTION 6. 30.01 (1hm) of the statutes is created to read:‘
30.01 (1hm) “Contested case hearing” means a hearing of a gontested case.

SECTION 7. 30.01 (1m) of the statutes is renumbered 30.50 (3m).

Note: The definition of “designated mooring area” is moved to the boating
subchapter, where that term is used.

SECTION 8. 30.01 (1mp) of the statutes is created to read:

30.01 (Imp) “Division of hearings and appeals” means the division of hearings

and appeals in the department of administration.

SECTION 9. 30.01 (1nq) of the statutes is created to read:
30.01 (Inq) “Environmental pollution” has the meaning given in s. 299.01 (4).

SECTION 10. 30.01 (1t) of the statutes is renumbered 30.266 (1) (a).

NotEe: The definition of “flotation device” is relocated to s. 30.266, where the term
is used.

SECTION 11. 30.01 (3e) of the statutes is renumbered 30.50 (5g).

NortE: The definition of “mooring” is relocated to the boating statutes, where the
term is used.

SECTION 12. 30.01 (3m) of the statutes is renumbered 30.50 (5m).
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SECTION 12

NortE: The definition of “mooring anchor” is moved to the boating statutes, where
the term is used.

SECTION 13. 30.01 (3s) of the statutes is renumbered 30.5Q (br).

NoTE: The definition of “mooring buoy” is moved to the boatihg statutes, where the
term is used. :

SECTION 14. 30.01 (6b) of the statutes is repealed.

NorE: The definition of “substantive written objection” is repealed. This term is
is used in s. 30.135, regarding water ski platforms and water ski jumps: a substantive
written objection is required to obtain a contested case hearing to challenge issuance of
a permit for these structures. However, the DNR determines by rule the reasons that will
support a substantive written objection under s. 30.135, making the definition
unnecessary for purposes of that section. The only other use of this term is in the general
notice and hearing provisions of current s. 30.02, which are substantially modified in this
bill and moved to s. 30.245. The new notice and hearing provision contains additional
requirements for objections to a permit or approval that are sufficient to obtain a
contested case hearing, rendering this definition unnecessary for purposes of the general
notice and hearing provision. :

SECTION 15. 30.01 (6d) of the statutes is renumbered 293.01 (27m).

NortE: The definition of “surplus water” is only used in s. 30.18. The substance of
this definition is incorporated into s. 30.18 (5) (a) 2. The definition is moved to the chapter
dealing with metallic mining, where the definition is used by cross-reference.

SECTION 16. 30.01 (7m) of the statutes is renumbered 30.18 (1) (c).

NOTE‘: The definition of “water loss” is relocated to s. 30.18, where the term is used.
SECTION 17. 30.01 (9) of the statutes is renumbered 30.18 (1) (d).

NotE: The definition of “withdrawal” is relocated to s. 30.18, where that term is
used.

SECTION 18. 30.01 (10) of the statutes is renumbered 30.266 (1) (b).

NoTE: The definition of “Wolf River municipality” is relocated to where that term
is used. The new numbering of this statute is s. 30.266 as proposed by this bill.

SECTION 19. 30.015 of the statutes is renumbered 30.251 and amended to read:
30.251 Time limits for issuing permit determinations. In issuing permits
under this ehapter subchapter, the department shall initially determine Whethef a
complete application for the permit has been submitted and, no later than 60 days
after the application is submitted, notify the applicant in writing about the irﬁtial
determination of completeness. If the department determines that the application

is incomplete, the notice shall state the reason for the determination and the specific
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SECTION 19
items of information necessary to make the application complete. An applicant may
supplement and resubmit an application that the department has determined to be
incomplete. There is no limit on the number of times that an applicant may resubmit
an application that the department has_dete@ined to be incomplete under this
section. The department may not deménd items of informatioh that are not specified
in the notice as a condition for determining whether the application is complete
unless both the department and the applicant agree or unless the applicant makes
material additions or alterations to the project for which the application has been-
submitted.

‘SECTION 20. 30.02 of the statutes is repealed.

NoTE: Section 30.02 contains the provisions for notice of hearing under ch. 30.

These provisions are repealed here and recreated, in substantially modified form, in s.
30.245. :

SECTION 21. 30.025 of the statutes is repealed.

NorEe: The procedure in s. 30.025 substantially duplicates the procedure in s.
196.491 (3). It appears that the procedure in s. 196.491 (3) is used rather than the
procedure in s. 30.025, so the latter procedure is repealed.

SECTION 22. 30.027 of the statutes is renumbered 30.255 and amended to read:‘
30.255 Lower Wisconsin State Riverway. For activities in the Lower

Wisconsin State Riverway, as defined in s. 30.40 (35), no-person—obtaining the
bt .
department shall include a condition in a permitiunaer subehs-L; subch. ITerV

that the person obtaining the permit may not start or engage in the activity for which
the permit was issued unless the person obtains any permit that is required for the

activity under s. 30.44 or 30.445.

Note: The only permits under subch. V are for motorboat races and moorings.
Neither of these activities appear to require a permit under s. 30.44 or 30.445. Therefore,
the reference to subch. V is deleted.

This provision is rewritten as a permit condition for a permit issued under ch. 30.
This shifts the burden to DNR to condition its issuance of a ch. 30 permit upon obtaining .
any additional permit that may be required if the activity is located in the Lower
Wisconsin State Riverway. :
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SECTION 23. 30.03 (title) of the statutes is repealed.

SECTION 24. 30.03 (2) of the statutes is renumbered 30.97 and amended to read:

30.97 Enforcement of forfeitures; abatement of nuisances. The district
attorney of the appropriate county or, at the request of the department, the attorney
general shall institute proceedings to recover aﬁy forfeiture imposed or to abate any
nuisance committed under this chapter exch-31.

Note: This bill deletes the cross—reference to ch. 31 and repliéates current s. 30.03
(2) as s. 31.93.

SECTION 25. 30.03 (3) of the statutes is repealed.

Note: The current text of s. 30.03 (3) is as follows: “All forfeitures shall be
recovered by civil action as provided in ch. 778 and when collected shall be paid directly
into the state treasury.”. This provision is unnecessary.

SECTION 26. 30.03 (4) (a) of the statutes is renumbered 30.96 (1) and amended

Id

to read:

30.96 ( 1) If the department learns of a possible violation of the statutes relating
to navigable waters or a possible inﬁingement of the public rights relating to
navigable waters, and the department determines that the public interest may not
be adequately served by imposition of a penalty or forfeiture, the department may
proceed as provided in this paragraph subsection, either in lieu of or in addition to
any other relief provided by law. The department may order a hearing under ch. 227
concerning the possible violation or infringement, and may request the hearing
examiner to issue an order directing the responsible parties to perform or refrain
from performing acts in order to fully protect the interests of the public in the
navigable waters. If any person fails or neglects to obey an order, the department

may request the attorney general to institute proceedings for the enforcement of the
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1 department’s order in the name of the state. The proceedings shall be brought in the

2 manner and with the effect of proceedings under s. 111.07 (7).

3 SECTION 27. 30.03 (4) (b) of the statutes is renumbered 30.96 (2) and amended

4 to read:

5 30.96 (2) No penalty may be imposed for vielatien—of violating a hearing

6 examiner’s order under this subseetion section, but the violation of a judgment

7 enforcing the order may be punished in civil contempt proceedings.

#+NOTE: In later draft, check how procedures in s. 30.03 (4) (a) and (b), as well as
s. 28.11 (12), mesh with other procedural changes in draft.

8 SECTION 28. Subchapter II (title) of chapter 30 [precedes 30.035] of the statutes
9 °  is amended to read: |
10 CHAPTER 30
11 SUBCHAPTER II
12 NAVIGABLE WATERS AND
13 _ NAVIGATION IN - GENERAL
14 /%CTION 29. 30.035 of the statutes i is created to read: @
ctd A
@ ,{ 2003%(Det of naviga maps and datgl‘he department
16 shall develop, and make publicly available, maps and data that show the results of
17 determinations of navigability that are made by the department. At a minimum, the
18 maps and data shall include navigability determinations made after the effective
S Ubsection
date of this ... [revisor 1nserts date]. To the extent practicable, the ol
moterio
20 department shall incorporate past determmatmns of navigability into the maps and from

: P! b
21 data. | w

*+*NOTE: I took out the phrase “within the constraints of available staff and fund%” uh s.%0. 0% 5(3)
given the use of the phrase “To the extent practicable.”

22 SECTION 30. 30.04 of the statutes is created to read: j MM
| Sow 0. 10
e
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SEcCTION 30

30.04 Rule-making. (1) The department shall promulgate rules that
describe all of the following:

(a) The standards in common law and statutés for determining whether a body
of water is a lake or stream.

(b) The methods used by the department for making determinations of whether

~ 20,035/
a lake or stream is navigable under s. 30:08.

(c) The public interest and public rights and the rights of riparian owners in
navigable waters.

(d) The methods for evaluating how an activity or structure regulated under
this subchapter may promote or be detrimental to the public interest and public
rights in na§igable waters and to the rights of riparian owners.

(e) The methods for evaluating how an activity or structure regulated under
this subchapter méy materially obstruct navigation or materially reduce the flood
flow capacity of a stream.

(f) The specific reasons that will support a substantive written objection.

(g) The kinds of scientific evidence that may be used to show that a farm
drainage ditch was a navigable stream before ditching for purposes of s. 30.215.

‘(2) The department shall promulgate rules that specify the local gox}ernmental
units that are required to receive notice under this subchapter, where any procedure
in this subchapter requires notice to a local governmental unit. At a minimum,
notice shall be provided to the following local governmental units, if the project or
activity that is subject to the requirement of a permit or approval, an order, 6r a
hearing is located in the local governmental unit:

(a) The clerk of a municipality.

(b) The secretary of a town sanitary district.
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SECTION 30

(c) The secretary of a public inland lake protection and rehabilitation district.
(d) The secretary of a county drainage board.
(3) Any reference to this subchapter includes any rules promulgated under this

subchapter, and any reference to any provision of this subchapter includes any rules

promulgated under that provision.

#*NOTE: Section 30.04 (3) uses the language used in s. 29.014 (2) (¢). OK?

Note: The new requirement for rules related to navigable waters, in sub. (1),
above, is described in the note following s. 8888, which is created by this bill.

- \W2o. 0%5 v
SECTION 31. 30.05 of the statutes is renumbered 30.233 and amended to read:

30.233 Applicability of Gh-apter—te—mume}pally—ewned—submepged

sherelands subchapter to lake beds or stream beds under the jurisdiction

of a municipality. Nothing in this-ehapter subchapter relative to the establishment

of bulkhead or pierhead lines or the placing of structures or deposits in navigable
waters or the removal of materials from the beds of navigable waters is-applieable

to-submerged-sherelands-in Lake Michigan applies to any lake bed, the title to which

has been granted by the state to a municipality or to any stream bed which the

legislature has authorized a municipality to occupy.

NorE: This statute is amended to apply to other lakes in which lake bed grants have
been made and to authorization to occupy portions of a stream bed.

SECTION 32. 30.056 of the statutes is renumbered 30.261 and amended to read:

30.261 Exemption-from-eertain-permitrequiremer
ss. 30.12, 30.19, 30.195, and -30.294 _3&217_5,' the city of Oak Creek may not be required
to remove any structure or concrete or other deposit that was placed in Crayfish
Creek in the city of Oak Creek before June 1, 1991, and may continue to maintain
the structure, concrete, or deposit without having a ﬁermit or other approval from

the department.

SECTION 33. 30.06 of the statutes is renumbered 30.331 and amended to read:
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SECTION 33

Federal concusrsyit Wom}mi W AUTHS

this chapter subchapter. The
L wydy

30.331

department? by rule, may waive the applicability t(;_si;:a?ied navigable waters of the
United States of all or part of those provisions of this-ehapter subchapter which relate
to the establishment of bulkhead or pierhead lines or the placing of structures or
deposits in navigable Watérs or the removal of materials from the beds of navigable
waters. The depaftment may promulgate such the rule only after it the department
has entered into an-agreement, with the appropriate federal agency wherein-it-is
agreed, an agreement that requires that the comparable federal law will be enforced
on the waters in question in lieu of the state law whieh that is being waived. The
objective of sueh the agreement shall be to avoid duplication of adminiétration with

respect to havigable waters over which this state and the U-S: federal government

have concurrent jurisdiction, in those situations wherein administration by a single
governmental agéncy will tend to avoid confusion and the necessity of obtaining
permitsv from both the state and federal governments by those who are subject to the
law and at the same time will adequately protect the public interest. The agreement
may contain such further provisions as are designed to achieve this objective.
SECTION 34. 30.07 (title) of the statutes is renumbered 30.257 (title) and

amended to read:

30.257 (title) Limits—and conditions Time limits for permits and

contracts.
SECTION 35. 30.07 (1) (a) of the statutes is renumbered 30.257 (1) and amended

to read:

30.257 (1) Except as provided in par-(b) sub. (2), every permit or contract issued

v .
under ss-30-01-60-30-29 this subchapter for which a time limit is not provided by s.
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SECTION 35

30.20 (2) or (3) is void unless the project is completed within 8 years after the permit

or contract was issued.

SECTION 36. 30.07 (1) (b) of the statutes is renumbered 30.257 (2) and amended

to read:

30.257 (2) The department rm\aﬁme.l@git of less than 3 years for a

. ‘ v
permit or contract issued under ss—36-01-+6-30-29 this subcha

r. For good cause,

the department may extend the time limit for a permit or contract idsued under ss.

30-01-40-30-29 this subchapter for no longer than 2 years if the grantee requests an

extension prior to expiration of the initial time limit.

SECTION 37. 30.07 (2) of the statutes is renumbered 30.249 and amended to

read:
30.249 Modification or rescission of a permit or contract. For good
cause, the department may issue an order to modify or rescind any permit or contract

v
issued under £5-30-01-t0-30-29 this subchapter before its expiration. The department

shall schedule a contested case hearing on the order if the holder of the permit or

contract objects in writing to the proposal to modify or rescind the permit or contract,
and the department receives the objection within 30 days after providing notice of

its proposal to the holder of the permit or contract. The department shall give notice
of the hearing to each local governmental unit as required under s. 30.04 (2). Ifa
hearing is scheduled, the division of hearings and appeals shall mail a written notice ‘
at least 10 days before the hearing to the holder of the permit or contract and to each
person receiving notice of the department’s proposal.

NOTE: Procedures are added related to modifying or rescinding a permit or contract

in order to provide explicitly that the holder of any permit or contract must receive due
process in such proceedings.

+#NOTE: MGG-Review above language to see if it works.

pusen Whued Mo plumits o1 Conbact
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\ . “
SEC . 30.98%f the st és is crégted to road: ¥¥
20.035 WU
3098 Navigability. (1) DETERMINATION OF NAVIGABILITY. (a) The department +o

may determine that a natural body of Watef 1s navigable only by actual navigation g;\io
as provided in par. (b), by using measurements or calculations as provided in par. (c), % ¥ *¥
or by basing the determination on reliable records that show a history of actual
navigation.

(b) The department shall determine that a body of water is navigable if the
department finds that the body of water is capable of floating any boat, skiff, or canoe
that is of the shallowest draft and that is used for recreational purposes. The
department may determine the body of water to be navigable even though any of the
following applies: |

1. It is necessary to drag or carry the boat, skiff, or canoe over occasional areas
of shallow water or occasional obstructions.

2. The conditions of navigability are present bnly in regularly recurring periods
of high water, so long as the periods of high water are of sufficient duration to allow
recreational use. |

3. The conditions of navigability are the result of natural or artificial
conditions, if the natural or artificial conditions are of long standing.

(c) The department may determine whether a stream is navigable in fact based
on measurements or calculations that predict, to a reasonable scientific certainty, the
existence of water in the stream sufficient to allow actual navigation as required for
a determination of navigability under par. (b).

(2) ScoPE. A determination by the department that a natural body of water is

navigable under this section applies to any enlargement or improvement to that body

N

ol

of water. M [9&( m B /}‘f@m‘
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»*NOTE: Mark — I deleted the statement regarding determinations of navigability AR
(1) since it was in the passive voice. Who can determine a body of water to be YYLD UL+O

igable besides DNR? The legislature? The courts? Also, in reviewing this rewrite '

of 513908, we need to keep in mind “natural” vs. “artificial,” “body of water” vs. “lake” vs. @ 4 10, @i a0

“stream,” and “navigable” vs. “naviggble in fact.” ) WA oG

St Vig%. as nwmbeaed W yens duroct Ww

Also, I dele(4) because I did not understand it. Does this | : / AT

mean private entities can determine niavigability and then act on the presumption that e cQ ]

the water is indeed navigable? Lets talk.

Note: The determination of whether a lake or stream meets the legal standard of w
navigability is critical, both for the public and for riparian property owners, because it is YWUL
the means for determining whether a project that affects surface waters is subject to the + o P [0
regulations in subch. II of ch. 30, through the statutory system of permits, contracts and :
other regulations. It is also critical to determining the property rights of and among Unvuma

riparian owners. b&ﬂ-ﬁu

The special committee has determined that public confidence in the regulatory
system for navigable waters is being undermined by the lack of a clear, publicly accessible Q 2
statement of: (1) the legal standard used to determine if streams are navigable; and (2)
the various methods that the DNR may use to determine if a particular stream meets the
legal standard of navigability. - ‘

With respect to the first issue, above, the legal standard for determining if a stream
is navigable is currently found in court cases and in a very brief description in s. 30.10. 4 C
To address the concerns regarding the ability of members of the public to locate the legal / 0 — \
standard for navigability of a stream, this bill restates the current test of navigability that _—
is found in court cases and the statutes. In these provisions, the special committee is =
merely restating and not recommending a change in the legal standard for determining
whether a stream is navigable.

With respect to the 2nd issue, above, the methods that the DNR currently uses to
determine if a lake or stream is navigable are not currently set forth in any statute or rule.
To address the concerns regarding the methods used by DNR to determine if a stream is
navigable, this bill proposes a combination of statutes and rules to expressly state the test
of navigability. The DNR is required to make its determinations of navigability using,
at a minimum, a boat, skiff, or canoe of the shallowest draft used for recreational
purposes, with one adult in the boat, skiff, or canoe. This method of determining
navigability is the “test” set forth in Wisconsin supreme court cases. The DNR is also
directed to promulgate rules (see s. 30.04 (1) in this bill) describing the methods it uses
to determine if a lake or stream is navigable. In addition to the test involving actual
navigation, the DNR may also use other methods to determine navigability of streams
(such as measurements or calculations), so long as those methods predict sufficient water
in the stream to allow for actual navigation during periods of high water.

The special committee’s objective in recommending this change is to create a test
of navigability for streams that will be applied consistently throughout the state by the
DNR. For the first time, this will give the test of navigability for streams a clear public
statement, a substantial degree of predictability and repeatability and, from the public
perspective, a sense of fairness. This test of navigability will lessen the chance for the
application of public rights in navigable waters to depend on the choices made by DNR
staff regarding the type of watercraft and the amount of weight carried in the watercraft.

The special committee is not recommending a change in the statutes related to the
determination of navigability for lakes. The current statutory standard for lakes is
“navigable in fact”, and does not appear to cause problems. For consistency, the phrase
“for any purpose whatsoever” is applied to lakes under this bill, just as that phrase applies
to streams under current s. 30.10 (2). The public concerns regarding the test of

‘navigability relate to streams, particularly those at the margins between navigability
and nonnavigability.
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The special committee discussed, but chosé commend, a test of navigability 45 moos
for streams that involves specification of the size and weight of the canoe, paddlers, and ¥ 10
cargo, as well as other aspects of the test. Although court cases mention depth of water, o Q. )
and duration of high water, the courts are referring to evidence that supports %ml UJVUL:
determinations of navigability, and not to the test of navigability.

The current legal standard of navigability is summarized in Memo No. 4, Qg
Alternatives for Consideration by the Special Committee: The Definition of Navigability
and Related Issues (November 20, 2000). Memo No. 4 discusses the leading case on the
navigability of streams, DeGayner and Co. v. Department of Natural Resources. The key
provisions of the “test” of navigability in DeGayner are that navigability of a stream is
tested with the shallowest draft boat available for recreational use, such as a kayak or
canoe, and that navigability is determined based on the amount of water in the stream
during the periodic and recurring spring runoff.

With respect to the depth of the stream, the supreme court noted that evidence had
been presented to the trial court in DeGayner that canoes and kayaks used for
recreational purposes could be floated in as little as 3 inches of water. With respect to the
duration of high water, the supreme court cited an earlier case that had found
navigability during periodic rises of a stream from 4 to 13 days duration.

However, it is important to understand that these numeric standards were not
adopted by the supreme court as part of the “test” for determining whether a stream is
navigable. DeGayner was the review of a judgment of the circuit court which had
sustained the order of the DNR determining that the stream in question was navigable
in fact. Conflicting evidence had been presented to the trial court, including testimony
by DNR employees that the stream was not navigable. The legal issue in DeGayner was
whether there was “substantial evidence” in the record to support the DNR .
determination. The substantial evidence standard for review of agency determinations
does not require the court to find that there was a preponderance of evidence to sustain
the agency’s findings, but rather that the finding was supported by substantial evidence
in view of the entire record. Thus, in referring to 3 inches of water and 4 to 13 days of high
water, the court was acknowledging evidence that supported the DNR determination.

The court’s holding in DeGayner did not specify how much water must be available, for
how long, or even require that the determination of navigability be conducted by means
of actual navigation.

The special committee’s recommendation continues to allow various other testing
methods, and to allow the exercise of discretion and judgment by the DNR. The supreme
court has not precluded the use of calculations of water depth and duration, consultation
of historic records, or any other method of determining navigability, so long as that
evidence relates to the potential for actual navigation.

The special committee acknowledges that the current court test of navigability is
based on any form of recreational use of waters for boating. It is not appropriate to make
the statutory test overly precise, so as to exclude any common methods of or future
developments in recreational boating. The special committee determined that a more
precise test of navigability would, in fact, involve a change from current law.

'‘Any determination of navigability using the statutory methods is cast as a

presumption, which can be rebutted by other evidence of navigability or nonnavigability.
It should be noted that the presumption applies to any determination of navigability or
nonnavigability, regardless of who makes the determination. Thus, the presumption
could apply in a dispute between riparian owners, in which the navigability or
nonnavigability of the stream was at issue. 30035 . ’

This bill uses “lake” and “stream” in new s. 3098 and elsewhere in subch. II of ch.

30. There does not appear to be a pattern in the cases or statutes with respect to these
terms. Other terms are used throughout the statutes to describe surface waters,
including river, slough, bayou, marsh, pond, spring pond, glacial pothole lake, flowage,
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N

\O creek, bay, watercourse, and brook. No legal significance attaches to the use of any of

0
these terms. “Lake” and “stream” are used as collective terms to refer to all such waters. %O P 2 J

A(‘""A ~—rKeep

o

o I*NOTE Markylif we go with “body of water » ﬂne Nox

I

10
11
12
13
14
15
16
17
18
19
20

21

SECTION 39. 30.10 (title) and (1) to (3) of the statutes are repealed.
SECTION 40. 30.10 (4) (title) of the statutes is repealed.

SECTION 41. 30.10 (4) (a) of the statutes is renumbered 30.213 (2) and amended

to read: 30.035
30.213 (2) Thissection Sectio does not impair the powers granted by law

under s—30-123 sub. (1) or by other law to municipalities to constructvhighway
bridges, arches, or culverts over streams.

SECTION 42. 30.10 (4) (b) of the statutes is renumbered 30.09 and amended to
read:

30.09 Boundaries of lands adjoining waters. The boundaries of lands
adjoining waters and the rights of the state and of individuals with respect to all-such
those lands and waters shall be determined in conformity to the conimon law so far

as applicable, but in the case of a lake-or stream body of water erroneously

-meandered in the original U.S. government survey, the owner of title to lands

22

adjoining the meandered lake-orstream body of water, as shown on such the original
survey, is conclusively presumed to own to the actual shorelines unless it is first

established in a suit in equity, brought by the U.S. federal gbvernment for that

purpose, that the government was in fact defrauded by such survey. If the proper
claims of adjacent owners of riparian lots of lands between meander and actual

shorelines conflict, each shall have his or her proportion of such those shorelands.

SECTION 43. 30.10 (4) (c) of the statutes is repealed.
NortE: The provision regarding farm drainage ditches is relocated to new s. 30.215.

SECTIQN 44. 30.10 (4) (d) of the statutes is renumbered 30.263 (1).
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SECTION 45

SECTION 45. 30.103 of the statutes is renumbered 30.325.
SECTION 46. 30.105 of the statutes is repealed.'

Norte: This provision relates to the method for determining the footage of shoreline
for certain specific purposes under ch. 30. The substance of this provision is recreated at
several places in this bill where the determination of shoreline footage is part of the

. es , _
stat&toar ﬁl;%cee(}u % oo cﬁ.fm g, Sh 81@0»/@4300{‘0 once WL
SECTION 47. 30.11 (title) of the statutds is rerurbored 30.391 (itle). OWrafts

UL W‘aldl

SECTION 48. 30.11 (1) to (4) of the statutes are renumbered 30.321 (1) to (4) and
amended to read:

30.321 (1) WHo MUNICIPALITY MAY ESTABLISH. Any municipality max subject to
the approval of the department, by ordinance establish or reestablish a bulkhead line
and-from-time-to-time reestablish-the same along any section of the shore of any body

of navigable waters water within its boundaries.

(2) STANDARDS FOR ESTABLISHING. Bulkhead linesshall be establicshed A

municipality shall establish a bulkhead line in the public interest and shall conform

the bulkhead line as nearly as practicable to the existing shores, except that in the
| v/

case of leases under sub-(5)-and s. 24.39 (4) or 30.343 the municipality may allow the

bulkhead lines-may-be-approved line to be located farther from beyond the existing

shoreline if they-are the line is consistent with and is a part of any lease executed by

the board of commissioners of public lands.

(3) How ESTABLISHED ESTABLISHMENT OF LINES. Whenever-any If a municipality
proposes to establish or reestablish a bulkhead line ex-to-reestablish-an existing
bulkhead line, the municipality shall indicate both the existing shore and the
proposed bulkhead line upon a map and shall file with the department for its
approval 6 copies of the map and 6 copies of the ordinance establishing the bulkhead
line. The map shall use a scale of not less than 100 feet to an inch or any other scale

required by the department. The map and a metes and bounds description of the
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1 bulkhead line shall be prepared by a land surveyor registered in this state. The
2 department may require the installation of permanent reference markers to for the

3 bulkhead line. Upon approval by the department, the municipality shall deliver the

4 map, description, and ordinance to the office of the register of deeds of the county in

5 which the bulkhead line lies;te-be-recorded by-the. The register of deeds shall record
6 the map, description, and ordinance.

7 (4) RIPARIAN RIGHTS PRESERVED. Establishment of a bulkhead line shall not
8 abridge the riparian rights of ripariah proprietors owners. Riparian proprietors

9 owners may place solid structures or fill up to sueh the bulkhead line.
SzcTion ¥, RP,; 30.11 (5) (Hitle) AR

SECTION 49. 30.11 (5) of the statutes is renumbered 30.343, atyb30.3¢3\+itlR)
Lo Yimd) /

10

11

12

13

14 w @ W Prior to the execution of any lease by the board of commissioners of public

15 -lands concerning rights to submerged lands or rights to fill in submerged lands held
16 ~  1in trust for the public under s. 24.39, the department shall determine Whethér the
17 proposed physical changes in the area as a result of the execution of the lease are
18  consistent with the public interest. Thirty days before making its determination, the
19 department shall notify, in writing, a

20 - each local governmental unit under s.

21 30.04 (2) and the U.S. Army Corps of Engineers of the application for the lease. In
@ making its ﬁnding)the department shall give consideration to all reports submitted
23 to it. The departn;nt shall not approve a lease applied for under s. 24.39 (4) (a) 2.
24 if the department determines that the lease may threaten excessive destruc ion of

25 wildlife habitat. ' M /«* C-

(/ 5ecuouﬁk RN, 20. n(b)(b)ﬁ\( ), o. ’543(20%\[



oo

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

. LRB-0131/P2
2003 — 2004 Legislature -21- MGG:kmg:pg

SECTION 50

SEcCTION 50. 30.11 (6) of the statutes is renumbered 30.321 (5).

SECTION 51. 30.12 (title) of the statutes is mended to read:
lafeon of Structm
30.12 (title) Sﬁmetures{and deposits in nav1gable waters-prehibited;

exeeptions; penalty popaltigl)

SECTION 52. 30.12 (1) (intro.) of the statutes is amended to read:

30.12 (1) GENERAL-PROHIBITION PERMIT REQUIRED. (intro.) Except-as-previded

o gt
under—subs—(@—and—(élmé—tmless Unless a permit has bee
BF  Owsued (. guathewsplion Nao M,MMA,%

p&t&m&—test@?ﬁfdmm sectlon or{the I'eglslature has-of
o . Score

A do any of the'following:

SECTION 53. 30.12 (1) (a) of the statutes is amended to read:

30.12 (1) (a) To-depesit Deposit any material or o place any structure upon the
bed of any navigable water where no bulkhead line has been established;—er._

SECTION 54. 30.12 (1) (b) of the statutes is amended to read:

30.12 (1) (b) To-depoesit Deposit any material or te place any structure upon the
bed of any navigable water beyond a lawfully established bulkhead line.

SECTION 55. 30.12 (1m) of the statutes is created to read:

30.12 (Im) EXCEPTIONS. Subsection (1) does not apply to any of the following:

(a) Activities of the department of transportation carried out in accordance

with s. 30. 341&6&#"»&% ‘ U stuuct ' of

(b)&}‘hghway bridges Cte recon (@ unicj

énwtp—m 5. 30. A1 cpplan

(c) Wharves, piers, and swimming rafts authorized to be constructed and

placed without a permit under s. 30.13.

o
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SECTION 55

(d) Water ski platférms and jumps authorized to be placed without a permit
under s. 30.135. |

(e) Structures or deposits placed by the Duck Creek Drainage District under
s.‘ 30.263.

() Structures ;%Etf Wzlf River and Fox River basins under s. 30. 276.

P : :;w&ki:i ADo we n:zd mﬁgﬁe -I;akep gjn/;jnew project to the list of thesm 30,12
Thee many b othero, E :

SECTION 56. 30.12 (2) of the statutes is repealed and recreated to read:

30.12 (2) PERMITS TO PLACE STRUCTURES OR DEPOSITS IN NAVIGABLE WATERS;
GENERALLY. (a) A riparian owner may apply to the department for a permit that is
required under sub. (1) in order to place a structure for the owner’s use or to deposit
any material.

(b) Except for permits for the structures or deposits specified in sub. (3), the
notice and hearing provisions of s. 30.245 apply to permit applications that are
submitted under this section.

(c) For structures other than those specified in sub. (3), the department shall
% a permit if the department finds that all of the following apply:

1. The structure will not materially obstruct navigation.

2. The structure will not be detrimental to the public interest.

- 3. The structure will not materially reduce the flood flow capacity of a stream.

(d) For deposits of materials other than the deposits speéiﬁed in sub. (8), the
department shall g}»ax% permit if the department finds that all of the following
apply:

1. The material will be placed for the purpose of improving habitat or

maintaining littoral drift.
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SECTION 56

2. The material will not materially obstruct navigation.

3. The material will not materially reduce the flood flow capacity of a stream.

4. The deposit of the matérial will not be detrimental to the public interest.

5. The deposit of the material will promote public rights and interests in
navigable waters.

| (e) The department may promulgate rules that identify structures or

materials, in addition to those identified in subs. (2) and (3) (bn), to which the
permitting requirements under this subsection do not apply. If the department
promulgates such rules, the rules shall include standards governing the pla.cement
of the strﬁctures and the depositing of the materials.

SECTION 57. 30.12 (3) (a) (intro.) of the statutes is repealed and recreated to
read: |

30.12 (3) (a) (intro.) Unless the department decides to deny a permit as
d' .

Win par. (b), the department shall gijagt,a permit to a riparian owner to do V
any of the following: : ' INSEIT

SECTION 58. 30.12 (3) (a) 9. of the statutes is created to read: 0126-15
30.12 (3) (a) 9. Place an intake or outfall structure that is less than 6 feet from

the water side of the ordinary high-water mark and that is less than 25% of the width
of the channel in which it is placed.
. —_—

#++NOTE: Marl%(l am having trouble envisioning this. Let’s talk.

SECTION 59. 30.12 (3) (b) of the statutes is repealed and recreated to read:

30.12 (3) (b) The department may deny a permit for a structure or deposit
specified in par. (a) if the department finds that any of the following applies:

1. The structure or deposit will materially obstruct navigation. | |

2. The structure or deposit will be detrimental to the public interest.
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SECTION 59

.
-

»+NOTE: I used “obstruct” instead of “impair” since “obstruct” is always used
elsewhere in the statutes when conveying this concept.

: PlUare A

##: N OTE: @R@i@a{the use of “may” and “shall” in s. 30.12 (2) (c) (intro.) and
(d) (intro.) and (8) (a) and (b) (intro.).

SECTION 60. 30.12 (3) (bn) of the statutes is amended to read:
30.12 (3) (bn) A riparian owner is exempt from the permit requirements under

sub. (2) (1) and this subsection for a structure specified under par. (a) 2m. if the

under-par—{d)-and if the riparian owner notifies the department in writing of the

location of the structure at least 10 working days before it is placed and places the

structure in conformity with standards established by the department. The

department shall promulgate rules to establish these standards.
SECTION 61. 30.12 (3) (br) of the statutes is created to read:

30.12 (3) (br) The department may promulgate rules that identify structures
or deposits, in additioh to those specified in par. (bn) and sub. (2), to which the
permitting reqﬁirements under this subsection do not apply. If the department
promulgates such rules, the rules shall include standards and procedures governing
the placement of the structures and the depositing of the materials.

SECTION 62. 30.12 (3) (bt) (intro.) of the stétutes is renumbered 30.276 (intro.)

and amended to read:

30.276 Seawalls; Wolf River and Fox River basins. (intro.) A riparian

owner is exempt from the permit requirements under sub.(2)-and this subsection S.

30.12 for a structure that is placed on the bed of a navigable water in the Wolf River

and Fox River basin area, as described in s. 30.207 30.223 (1), and that extends

beyond the ordinary high-water mark, if the following conditions apply:
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SECTION 63. 30.12 (3) (bt) 1. to 8. of the statutes are renumbered 30.276 (1) to
(). |

SECTION 64. 30.12 (3) (bt) 9. of the statutes is renumbered 30.276 (9).

SECTION 65. 30.12 (3) (c) of the statutes is amended to read:

30.12 (3) (¢) The department may promulgate rules deemed necessary to carry
out the purposes of par. (a) 6., including rules to establish minimum standards to
govern the architectural features of boat shelters and the number of boat shelters
that may be constructed adjacent to a parcel of land. The rules may not govern the
aésthetic features or color 6f boat shelters. The standards shall be designed to assure
the structural soundness and durability of a boat shelter. A municipality may enact
ordinances not inconsistent Wﬁ:h this section or with rules promulgated under this
section regulating the architectural features of boat shelters.

SECTION 66. 30.12 (3) (d) of the statutes is repealed.

NOTE: Under current law, the DNR does not have general authority to issue a
permit under s. 30.12 to “deposit any material”. This section allows the DNR to issue a
permit to deposit material upon the bed of a navigable water, but uses a different
standard for the DNR to make its determination. This bill adds an additional criterion
for approval of a permit to deposit material in navigable waters--the deposit must
“promote public rights and interests in navigable waters”. '

A new “short form” permit is added in new s. 30.12 (4) (a) 10. for intake and outfall
structures.

SECTION 67. 30.12 (4) (title) of the statutes is repealed.

SECTION 68. 30.12 (4) (a) of the statutes is renumbered 30.341 (2) and amended

to read:

30.341 (2) Activities affecting waters of the state asdeﬁned-—m—s—-z&l—c)-l—els)
that are carried out under the direction and supervision of the department of
transportation in connection with highway, bridge, or other transportation project
design, location, constructioﬁ, reconstruction}, maintenance, and repair are not

subject to the prohibitions or permit or approval requirements specified under this
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SECTION 68 |

| /
seetion-or s. 29.601, 30-11 30.12, 30.123, 30.19, 30.195,.30.20, 30.321, 30.343, 59.692,

61.351, 62.231, or 87.30 or chs. 281 to 285 or 289 to 29 . However,

at the earliest practical time prior to the commencement of these activities, the

department of transportation shall notify the department of the location, nature, and

extent of the proposed work that may affect the waters of the state. Un S. 20.808(3) a
¥ % ¥ % NOTE: Mo —RThe phraste “94(;{1;?1*628]4‘8 e a(2) as
SECTION 69. 30.12 (4) (b) of the statutes is renumbered 30.341 (3) and amended %
to read: Othr
| nocurod
30.341 (3) The exemption under par—(a) sub. (1) does not apply unless the (7N VUL
AN
activity is accomplished in accordance with 1nterdepartmental liaison procedures <p T qu*
o U
established by the department and the department of transportation for the purpose Qe 55,
of minimizing the adverse environmental impact, if any, of the activity. A0 ‘5’70(57
| | () am
SECTION 70. 30.12 (4) (c) of the statutes is renumbered 30.341 (4) and amended (‘ﬂ (m .(@
to read:
9‘? b ol

30.341 (4) If the department determines that there is reasonable cause to (2)(b),

believe that an activity being carried out under this subseetion section is not in

compliance with the environmental protection requirements developed through
interdepartmental liaison procedures, it shall notify the department of B
transportation. If the secretary and the secretary of transportation are unable to
agree upon the methods or time schedules to be used to correct the alleged

noncompliance, the secretary, notwithstanding the exemption provided in this

‘subseetion section, may proceed with enforcement actions as the secretary deems

appropriate.
SECTION 71. 30.12 (4) (d) of the statutes is renumbered 30.341 (5).

SECTION 72. 30.12 (4) (e) of the statutes is renumbered 30.341 (6) and amended

to read:
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SECTION 72

30.341 (6) Except as may be required otherwise under s. 1.11, no public notice
or hearing is required in connection with any interdepartmental consultation and
cooperation under this subseetion section.

SECTION 73. 30.12 (4) (f) of the statutes is renumbered 30.341 (7) and amended

to read:

30.341 (7) This subseetion section does not apply to activities in the Lower
Wisconsin State Riverway, as defined in s. 30.40 (15).

SECTION 74. 30.12 (4m) of the statutes is renumbered 30.263 (2), and 30.263
(2) (iritro.), as renumbered, is amended to read:

30.263 (2)

STRUCTURES AND

DEPOSITS. (intro.) Subsection Section 30.12 (1) does not apply to a structure or deposit
that the drainage board for the Duck Creek Drainage District places in a drain that

the board operates in the Duck Creek Draihage District if either of the following

applies:
SECTION 75. 30.12 (5) % of the statutes is repealed recreated™t d:)
.12 (5) (title) PENALTIES. T e,

SECTIOI\IM;}“?;‘:\SQ%\(5) of the statutes is renurgbe{ead 30.12 (5) (b) and amended

to read: g 7 fi

Yo,

30.12 (5) (b) Any person weléﬁﬁgwho violates this section or any term or
condition of a permit issued p .,u'.. nt-therete uﬁﬂ‘e& Qifjfction, and if it is alleged /

in the indictment, informiation, or complaint and proved o agimitted on trial or /

iy,
ran

ascertained by the‘court after conviction that the person was previsusly convicted/
, . ;

-
. . . . . . . e H
within a period of 5 years for a violation of this section or any term or condition of g
- i

. - .4(‘.
permit issued under this section, shall be fined not more than $1,000 or impri(gorfed

for not morethan-6 months or both. e e

SUNSIIIIREREIESH s

i



10
11
12
13
14
15
16
17
18
19

2003 — 2004 Legislature — 28 — LRB-0131/P2
MGG:kmg:pg
SECTION 76

st

*#++NOTE: MGG: Section 30.12 (5) has a number of grammatical probleis; rot-t

“and it is alleged” phrase — to what is the conjunction “and” attached (there sho
a first and seconthparallel phrase); “if” has been added before “it is alleged” bu
not cure the problem. Also, the intent may be to say that both v101at10ns rred Within

a germit issued under thi ion i j ader s. 30.381 (1).

=++NOTB There is a conflict betwe 0.12 (5) (a) and (b). Which oné“applies !
person falls into thejzmr—penod language T
j mrcent law for violation of s. 30.12 per o¥:

requlrements is the onl crlmmal penalty in subch. II. Thls section keeps the crirfiinal

3 ,
SEC&‘ION 78. 30 121 (tltle)§\2) an’d/(r&)Ff the statutes are renumbered 30.281

(%
5 e
1(3 tatutes-i etmmbered.ﬁﬂ.z__w
sébm"se/gé'ﬁ‘r&m«of ‘the-statutes is renuribered-30.281 ).

~~~~~~~

SpewioN 81, 30121 (3r) of tiestatutes js-renumbored 50:261kpc

SECTION 82. 30.121 (4) of the statutes is renumbered 30.281 (4) and amended

to read:

30.281 (4)  MAJOR REPAIR, ABANDONED STRUCTURES AND OBSTRUCTIONS TO
NAVIGATION. The owner of a boathouse or a fixed houseboat which extends beyond the
ordinary high—water mark of any navigable waterway and which is in a major state
of disrepair or is a material obstruction to navigation may be ordered by the
department to remove the structure from the waterway. The department shall follow
the procedures set forth in s.-30.03-(4)-(a) 30.96 (1) for orderlng removal of a structure.
If such a structure is abandoned and the department, after due diligence, cannot |
locate the owner, the department shall utilize the procedures set forth in s. 31.187

(1) for removing the abandoned structure.
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SECTION 83. 30.121 (5) and (6) of the statutes are renumbered 30.281 (5) and

(6).
o2 o

ON-84-30.1217) o tat is re ed_307 ) INSERT

gp————

SECTION 85. 30.122 of the statutes is renumbered 30.217 and amended to read:

30.217 Unauthorized structures. All permanent alterations, deposits, or
structures affecting navigable waters, other than boathouses, which were
constructed before December 9, 1977 and which did not require a permit at the time
Qf construction, shall be presumed in conformity with the law,—unless—a—written
complaint-is—{filed-within—180-days—of December-9,1977. Upon the filing of a
complaint, the department shall proceed with an action to enforce the applicable
‘statutes.

NorE: The time period for filing a written complaint has long since expired, and
has no bearing (ﬁl c’urrent structures.

SECTION 87. 30.123 (1) of the statutes is renumbered 30.213 (1) and amended
to read:

30.213 (1) Municipalities which construct or reconstruct highwéy bridges shall
not be required to obtain permits under this section or s. 30.10-er 30.12 or 30.123 for
saech the construction or reconstruction. All municipal highway bridges shall be
constructed or reconstructed in accordance with standards developed under s. 84.01
(23) |

SECTION 88. 30.123 (2) of the statutes is amended to read:

30.123 (2) Exeept-as-provided-in-sub—(1) and 5.-30.12(4) PERMIT REQUIRED.
ISSWLQ

o gepafitmept under sub. (4), no person may
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construct or maintain a bridge in, on, or over navigable waters unless-a-permit has

SECTION 89. 30.123 (3) of the statutes is amended to read:
30.123 (3) ©

the—ﬂet}eeﬁand—hea%mg—pmsmﬁsref—s—go—oz—@)_and_@; The notice and hearing
provisions of s. 30.245 apply to a permit applied for under this section, except that
no notice or hearing is required for propesed bridges-which-would ecross a bridge

-crossing a navigable waters water that is less than 35 feet wide.

#+xNOTE: Regarding s. 30.123 (3): Current law is ambiguous. Is it a navigable
water than is never wider than 35 feet or is it a navigable water that is less than 35 feet
wide at the point where the bridge crosses. Do you want to correct?

SECTION 90. 30.123 (4) of the statutes is amended to read:
30.123 (4) .

- The department shall giﬂaﬁlz
thez a permit if the-propoesed applied for under this section if the department finds
that the bridge will not materially obstruct navigation, will not materially reduce the

effective flood flow capacity of a stream erbe, and will not be detrimental to the public

interest.

sxx+NOTE: Re: 30.123 (4) : The 3 criteria in s. 30.123 (4) are cumulative. The “or”
in current law has been changed to “and”.

- SECTION 91. 30.123 (5) of the statutes is repealed.
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/ r\@ SEcCTION 91

NOTE: This repeals a requirement that bridgeé constructed over navigable streams
be maintained in a safe condition, as determined/by the DNR. The DNR does not have
the expertise to review bridge safety and maingénance.

SECTION 92. 30.123 (6) of the statutes is created to read:

30.123 (6)' Subsections (2) to (4
&v

Thae conaduucten)
(a) & Highway . brldges wxfm'pr/\ansﬁ?@d undpr 830213 by
VL ho 8 3013 @pplis

do not apply tg_g;he following:

. p vtk ion 5 e censHU ke § mawmtnmames , o1 )u_paw of

(b) @n ges ceﬂ-s-tyaetgdfa-ndmma—nmﬂtby the department of transportatlon
W 0ccord amen
merl( 30.341.

SECTION 93. 30.124 of the statutes is renumbered 30.351, and 30.351 (1)
(intro.), as renumbered, is amended to read:

30.351 (1) (intro.) Notwithstanding ss. 30.12, 30.20, 30.44, and 30.45, and if the
department finds that the activity will not adversely affect the public interest or
private rights or interests in fish and wildlife populations, navigation, or waterway

flood flow capacity and will not result in environmental pollution, as-defined-ins-

- 299:01(4); the department may do all of the following on public lands or waters:

30,35 9
SECTION 94. 30.1255 of the statutes is renumbered 80v9H..

SECTION 95. 30.126 (title) and (2) to (9) of the statutes are renumbered 30.266
(title) and (2) to (9), and 30.266 (5) (g), as renumbered, is amended to read:

30.266 (5) (g) May not have improper flotation devices. No person may
construct, place, or maintain a fishing raft on authorized portions of the Wolf River
unless each flotation device used on the fishing raft is clean and uncontaminated,
properly attached to the fishing raft, and properly maintained in conformity with
minimum standards established by the department by rule. The department shall

establish minimum standards for the condition, attachment, and maintenance of

flotation devices used on fishing rafts. This paragraph applies to any device used to
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1 provide flotation for a fishing raft, including each individual barrel or stvrofoam

2 coffin. ' : AdQl! )

. make ‘ & 6
#NOTE: Why not ppt this last sentence in s. 830.126 (5) (g), as renumbered in’\s.
30.266 (1)?
ond

3 SECTION 96. 30.126 (10) (title)ﬂ(a) (title) @W@i@w of the statutes are

4 repealed. e (0\>
| ( (Zy
5 SECTION 97. 30.126 (10)£of the statutes is renumbered 30.381 d amended
. StEt
6 to read: .
INGA ROATS
7 30.381 (3){(a)) A person who violates thi 5
\Lac,\

8 this-section 5. 30.266 or any order issued by the department under th&s—seet}en s.
9 30.266 shall forfei'q not less than $10 nor more than $25O f01: each offense. Each day v
/W%wlfuch o Fishme roft vrists un Violect iz, of 5. 200615

k separate offense. ©
N 30,25 )(3)
,\( (b) A person who violates any ordinance adopted or order issued by the

v
municipality under this-section s. 30.266 is subject to the penalty established by

ordinance. A Wolf River municipality may not establish this penalty at a level which

1s less severe than the penalty established under par. (a)., @% .
SORTE—— SEC.#. CR; 30.3%| (3)&#(@ & 3p.3% 3) Gt
SECTION 98. 30.13 (title) and (1) (intro.), (b) and (c) of the statutes are amended /Z/.; 4 '
“
nJ
4y

to read:

30.13 (title) “ Regulation of wharves, piers, and swimming rafts;

establishment-of pierhead lines. (1) CONSTRUCTION ALLOWED WITHOUT PERMIT

UNDER CERTAIN CIRCUMSTANCES. (intro.) A riparian preprietor owner may construct

a wharf or pier in a navigable waterway extending beyond the ordinary high-water

mark or an established bulkhead line in aid of navigation without obtaining a permit

%2 under s. 30.12 if all of the following conditions are met: ( ( 03
\___ sECTon AP 0 126[(D) (W)
SEcTion |, AA; 30 126(B); H0.3%1 5)(Y)
L (10)
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(b) The wharf or pier does not interfere with rights of other riparian-proprictors

owners.

(c) The wharf or pier does not extend beyond any pierhead line which is
establi‘shed under sub—3) s. 30.323.

SECTION 99. 30.13 (1m) (intro.) and (b) of the statutes are amended to read:

30.13 (Im) SWIMMING RAFTS ALLOWED WITHOUT PERMIT UNDER CERTAIN‘
CIRCUMSTANCES. (intro.) A riparian preprieter owner may place a swimming raft in
a navigable waterway for swimming and diving purposes without obtaining a permit
under s. 30.12 if all of the folldwing conditions are met:

(b) The swimming raft does not interfere with rights of other riparian

proprietors owners.
SECTION 100. 30.13 (3) (title) of the statutes is repealed.

SECTION 101. 30.13 (3) of the statutes is renumbered 30.323 (1), and 30.323 (1)

(a), as renumbered, is amended to read:

30.323 (1) (a) Any municipality authorized by s. 30-11 30.321 to establish a

bulkhead line may also establish a pierhead line in the same manner as it is
authorized to establish a bulkhead line, except that a metes and bounds legal
description is not required nor is the map required to be prepared by a registered land
surveyor and except that if the municipality has created a board of harbor
commissioners the municipality must obtain the approval of the board concerning
the establishment of the pierhead line in addition to bbtaining the approval of the
department. |
SECTION 102. 30.13 (4) (b) of the statutes is amended to read:

30.13 (4) (b) Interferes with riparian rights. A wharf or pier which interferes

~ with rights of other riparian preprieters owners constitutes an unlawful obstruction
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of navigable waters unless a permit is issued for the wharf or pier under s. 30.12 or
unless authorization for the wharf or pier is expressly provided.

SECTION 103. 30.13 (4) (c) of the statutes is amended to read:

30.13 (4) (c) Extends beyond pierhead line; exception. A wharf or pier which
extends into navigable waters beyond any pierhead line established under sub-—(3)
s. 30.323 constitutes an unlawful obstruction of navigable waters unless a valid

. i esuad
permit, license, or authorization for the wharf or pier is gra-n-tedzor unless it is a
permissible preexisting wharf or pier. A wharf or pier is a permissible preexisting
wharf or pier if it existed prior to the establishment of the pierhead line, if it is not
extended or expanded after that date and if the ownership of the land to which it is
attached did not change after that date except that a wharf or pier continues its
status as a permissible preexisting wharf or pier for one year after the date the

change of ownership is recorded. The seasonal removal of a wharf or pier does not

affect its status as a permissible preexisting wharf or pier if it is reestablished in

-substantially the same form. Status as a permissible preexisting wharf or pier does

not imply that authorization for the wharf or pier is provided for the purposes of par.
(a) or (b). The owner of a wharf or pier may submit evidence to the municipality that

it is a permissible preexisting wharf or pier at any time after the municipality

establishes the pierhead line.

SECTION 104. 30.13 (6) (title) of the statutes is repealed.

SECTION 105. 30.13 (6) of the stai:utes is renumbered 30.323 (2).

SECTION 106. 30.131 of the statutes is renumbered 30.283, and 30.283 (1)
(intro.}:aﬁﬁf; and (2), as renumbered, are amended to read: |

A3O.283 (1) (intro.) Notwithstanding s.30-138 30.095, a wharf or pier of the type

which does not require a permit under ss. 30.12 (1) and 30.13 that abuts riparian land
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SECTION 106

and that is placed in a navigable water by a person other than the owner of the
riparian land may not be considered to be an unlawful structure on the grounds that
it is not placed and maintained by the owner if all of the following requirements are

P

met: — N

(f) The placement of the wharf or pier complies with the provisions of this
chapter,with-any rules promulgated under-this-chapter subchapter and with any
applicable municipal regulations or ordinénces.

(2) Notwithstanding s. 30-133 30.095, an easement under sub. (1) may be
conveyed if it is conveyed at the same time, and to the same person, that the land to
which the easement is appurtehant is conveyed.

SECTION 107. 30.133 of the statutes is renumbered 30.095.

SecTIONGE - R Do ad - G 30.2%5 1

SECTION 108. 30.135 (1) (a) (intro.) and 2. of the statutes are amended to read:

30.135 (1) (a) A riparian proprietor owner may place a water ski platform or
water ski jump in a navigable waterway without obtaining a permit if all of the
following ;'equirements are Amet:

2. The platform or jump does not interfere with ﬁghts of other riparian
proprietors owners. |

SECTION 109. 30.135 (2) (a) and (4) of the statutes are amended to read:

30.135 (2) (a) Upon receipt of a complete permit application, the department
shall either order a hearing or provide notice stating that it will proceed on the
application without a hearing uhless a substantive written objection to issuance of
the permit is received within 30 days after publication of the notice. The department

shall provide a copy of the notice to the applicant for the permit, the-clerk of each

bed to each
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SEcTION 109

local governmental unit required to receive notice under s. 30.04 (2), and to any other

person reqmred by law to receive notice. The department may provide notice to other
persons as it considers appropriate. The applicant shall publish the notice as a class
'1 notice under ch. 985 in a newspaper designated by the department that is likely
to give notice in the area affected. The applicant shall file proof of publication with

the department.

(4) EXEMPTION. Seetion-30.02 does The notice and hearing provisions of s.

30.245 do not apply to a permit-applieations-submitted applied for under this section.
SECTION 110. 30.14 (title) of the statutes is repealed.

SECTION 111. 30.14 (1) (title) of the statutes is repealed.

SECTION 112. 30.14 (1) of the statutes is renumbered 30.327.

SECTION 113. 30.14 (2) of the statutes is renumbered 30.247 and amended to
read:

30.247 Hearings by department.. Upon complaint by any person to the

department that any wharf, pier, or other structure exists in navigable water in

violation of s. 30.12 er, 30'.134 or 30207 30.223 or that any wharf, pier,‘or other
structure proposed to be built in navigable water will violate s. 30.12 e, 30.13, or
30-207 30.223, the department shall investigate and may hold a hearing to
determine whether the wharf, pier, or other structure is or would be in violation of
“those sections. Ifno hearing is held, the complainant shall be informed of the results
of the investigation.

SECTION 114. 30.15 (title) of the statutes is repealed.

SECNON1T5530.15-(1) (fitteyof the statutesis répeated~
W%Mmmﬁm@mmﬁ%s/mwm
30:98 Tt and (&) so ()

—— I NSERT
D6-25
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(2 g (&)
SECTION 117. 30.15 (1) (d) of the statutes is renumbered 30.381 %@/
, (00
/A

amended to res

deposits any material in navigable waters in violation of s. 30.12-62806-13 shall forfeit

not less than $100 nor more than $500 for each offense. Each day during which a l/
oEmadenad, 2 5o ~3002

SECTION 119. 30.16 of the statutes is renumbered 30.95.

SECTION 120. 30.18 (1) (intro.) of the statutes is creafed to read:

30.18 (1) DEFINITIONS. (intro.) In this section:

SECTION 121. 30.18 (1) (b) of the statutes is created to read:

30.18 (1) (b) “Large diversion” means a diversion that will result in a water loss
averaging, in any 30-day period, at least 2,000,000 gallons per day above a
permittee”s base level of water loss.

SEcTION 122. 30.18 (2) (a) (intro.) of the statutes is amended to read:

30.18 (2) (a) Streams Diversions from streams. (intro.) Ne Unless a permit has

either-of the-following conditiens if any of the following applies:
SECTION 123. 30.18 (2) (a) 3. of the statutes is created to read:

30.18 (2) (a) 3. The diversion is a large diversion.’

SECTION 124. 30.18 (2) (b) of the statutes is amended to read:

30.18 (2) (b) Streams-or Diversions from lakes. No Unless a permit has been

(55

to-obtain-an-approval-unders-281.41; may divert water from any lake erstream-in
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SECTION 124

th*S—statew}theut—a—peHHt—under—tms-seemen if the diversion will result-in-a-water

autheﬂ%ed—kase—le»leLef—wat,epless is a large diversion.
| SECTION 125. 30.18 (2) (c) of the statutes is created to read:

30.18 (2) (¢) Exception. A person who is required to obtain an approval under
s. 281.41 to divert water is exempt from the permitting procedures in this section.

SECTION 126. 30.18 (3) (title) and (a) (title), 1. and 2. of the statutes are
repealed:

. SECTION 127. 30.18 (3) (a) 3. of the statutes is renumbered 30.18 (3fn) (a) and

amended to read:

30.18 (3m) (a) E

written Written statements of consent to the diversion from all riparian owners who

are making beneficial use of the water proposed to be diverted.

SECTION 128. 30.18 (3) (a) 4. of the statutes is repealed.

SECTION 129. 30.18 (3) (b) of the statutes is repealed.

SECTiON 130. 30.18 (3m) (intro.) of the statutes is created to read:

30.18 (3m) APPLICATIONS FOR PERMITS; SPECIFIC REQUIREMENTS. (intro.) An
application for a permit under this section to divert water from a stream for the
purpose of agriculture or irrigation shall inclﬁde all of the following:

SECTION 131. 30.18 (3m) (b) of the statutes is created to read:

30.18 (3m) (b) Evidence of permission or authority to enter any land through
which it is proposed to divert the water for the purpose of obtaining information
required for drafting the plans for the project.

SECTION 132. 30.18 (4) (title) of the statutes is amended to read:

30.18 (4) (title) NOTICE 6F AND HEARING ON APPLICATION.



